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2) Malcolm N. Shaw, /nternational Law, Eighth Edition (Cambridge: Cambridge University Press, 2017), 852-853; David
Collins, An Introdluction to International Investment Law (Cambridge: Cambridge University Press, 2017), 9-11 &=X.

3) Shaw, /nternational Law, 853-854.

4) Collins, An Introduction to Intermnational Investment Law, 11-14 &X

5) AME2I7HL7|7H(OECD)2] EAH(OECD International Direct Investment Statistics 2022)01| 2

H,H A =0

ZI™EXKforeign direct investment inflows)7 20154 2,154,820 BT =2{0f| O|2RIC}. 11 0|50 FZLIHI0|2{A T} 2hAlst

2020492 H|<loHH

M MAXCR thAZ A 1,600,000 #HEF 22 712fe| =0l ZFEXTE 0| 0{F{L. OECD (2023),

"International Comparisons,” in OFCD International Direct Investment Statistics 2022, OECD Publishing, Paris, https://

doi.org/ 10.1787/0c8cb50d-en.
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6) C. L. Lim, Jean Ho and Martins Paparinskis, /nternational Investment Law and Arbitration, Second Edition (Cambridge:
Cambridge University Press, 2021), 5, 35-36; Campbell MclLachlan, Laurence Shore, and Matthew Weiniger,
International Investment Arbitration — Substantive Principles, Second Edition (Oxford: Oxford University Press, 2017),
3-4; Peter Muchlinski, “Policy Issues,” in The Oxford Handbook of International Investment Law, edited by Peter
Muchlinski, Federico Ortino and Christoph Schreuer, 3-48 (Oxford: Oxford University Press, 2008): 6.

7) Lim, Ho and Paparinskis, /nternational Investment Law and Arbitration, 59-61.

8) UNCTAD, Trends in the Investment Treaty Regime and a Reform Toolbox for the Energy Transition (New York and

Geneva: United Nations, 2023).

9) UNCTAD, The Entry Into Force of Bilateral Investment Treaties, lIA Monitor No. 3 (2006).
10) McLachlan, Shore, and Weiniger, International Investment Arbitration, 233.
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11) MclLachlan, Shore, and Weiniger, /nternational Investment Arbitration, 234-235.

12) Generation Ukraine, Inc. v. Ukraine, ICSID Case No. ARB/00/9, Award, paras. 11.2-11.3.

13) LSF-KEB Holdings SCA and others v. Republic of Korea, ICSID Case No. ARB/12/37, Award, para. 321.
14) Lim, Ho and Paparinskis, /nternational Investment Law and Arbitration, 60-61.

15) Lim, Ho and Paparinskis, International Investment Law and Arbitration, 72-73.

16) UNCTAD, Trends in the Investment Treaty Regime and a Reform Toolbox for the Energy Transition, 2.
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17) Collins, An Introduction to International Investment Law, 251-253.
18) OII7ALH, Romak M1 SHLEEE EXEEY EXlinvestment) 2| 2J0IS sHAlot | 2feh SXFEIEC| CHAfut S 112isH0f
SIEZ MER0| 61Tt MABIACY. Romak S.A. v. The Republic of Uzbekistan, PCA Case No. 2007-07/AA280,

Award, para. 206. “...

[TIhe Arbitral Tribunal needs to construe the term ‘investments’ in its context and in light of

the object and purpose of the BIT. In this regard, the Arbitral Tribunal attaches importance to the BIT's preamble ...”
19) CMS Gas Transmission Company v. The Argentine Republic, ICSID Case No. ARB/01/8, Award, para. 274. “The
Treaty Preamble makes it clear, however, that one principal objective of the protection envisaged is that fair and
equitable treatment is desirable "to maintain a stable framework for investments and maximum effective use
of economic resources.” There can be no doubt, therefore, that a stable legal and business environment is an

essential element of fair and equitable treatment.”

20) SGS Société Générale de Surveillance S.A. v. Republic of the Philjppines, ICSID Case No. ARB/02/6, Decision
of the Tribunal on Objections to Jurisdiction, para. 116. “The object and purpose of the BIT supports an effective
interpretation of Article X(2). The BIT is a treaty for the promotion and reciprocal protection of investments.
According to the preamble it is intended “to create and maintain favourable conditions for investments by
investors of one Contracting Party in the territory of the other™. It is legitimate to resolve uncertainties in its
interpretation so as to favour the protection of covered investments.”
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21) Rudolf Dolzer, Ursular Kriebaum and Christoph Schreuer, Principles of International Investment Law, Third Edition
(Oxford: Oxford University Press, 2022), 29. “While the right to exclude and to regulate foreign investment is an
expression of State sovereignty, the power to conclude investment protection treaties with other States can also

be seen as flowing from the same concept.”

22) McLachlan, Shore, and Weiniger, International Investment Arbitration, 81-82.

23) Mondev International Ltd. v. United States of America, |CSID Case No. ARB(AF)/99/2, Award, para. 111. “...
Yet the United States itself provides an answer to this question, in contending that, when adopting provisions
for fair and equitable treatment and full protection and security in NAFTA (as well as in other BITs), the intention
was to incorporate principles of customary international law. Whether or not explanations given by a signatory
government to its own legislature in the course of ratification or implementation of a treaty can constitute part of
the travaux préparatoires of the treaty for the purposes of its interpretation,41 they can certainly shed light on the
purposes and approaches taken to the treaty, and thus can evidence opinio juris.”
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24) Churchill Mining PLC and Planet Mining Pty Ltd v. Republic of Indonesia, ICSID Case No. ARB /12/14 and 12/40,

Decision on Jurisdiction, paras. 230-231.

25) Oil Platforms (Islamic Republic of Iran v. United Sates of America), Preliminary Objection, Judgment, I.C.J.

Reports 1996, p. 803. para. 29.

26) Dolzer, Kriebaum and Schreuer, Principles of International Investment Law, 17; Lim, Ho and Paparinskis,

International Investment Law and Arbitration, 73-75.

27) UNCTAD, Trends in the Investment Treaty Regime and a Reform Toolbox for the Energy Transition, 2.

28) Ofl7ACH, TTHEI I HELL W0 -SYR 2T ARISY 7o £ 4SBT % HS0| 2ot FE M12% M3 0| &F A
12 WA M112= 0] 2| S= 00l Holoi Tl FA0] Cioto] & SrY2RH 20t  f=oltt'2t1 oft] #E0l &
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29) Dolzer, Kriebaum and Schreuer, Principles of International Investment Law, 411.
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30) Liberian Eastern Timber Corporation v. Republic of Liberia, ICSID Case No. ARB/83/2, Award, paras. 7-28.

31) Mclachlan, Shore, and Weiniger, International Investment Arbitration, 89-90; Dolzer, Kriebaum and Schreuer,
Principles of International Investment Law, 46-47.

32) Sajpern S.p.A. v. The People's Republic of Bangladesh, ICSID Case No. ARB/05/07, Decision on Jurisdiction and
Recommendation on Provisional Measures, para 67. ‘It believes that, subject to compelling contrary grounds,
it has a duty to adopt solutions established in a series of consistent cases. It also believes that, subject to the
specifics of a given treaty and of the circumstances of the actual case, it has a duty to seek to contribute to the
harmonious development of investment law and thereby to meet the legitimate expectations of the community
of States and investors towards certainty of the rule of law.”; Bosh International. Inc and B&P Ltd Foreign
Investments Enterprise v. Ukraine, ICSID Case No. ARB/08/11, Award, para. 211 KT Asia Investment Group B.V.
v. Republic of Kazakhstan, ICSID Case No. ARB/09/8, Award, para. 83; Churchill Mining PLC and Planet Mining
Pty Ltd v. Republic of Indonesia, ICSID Case No. ARB /12/14 and 12/40, Award, para. 253.

33) McLachlan, Shore, and Weiniger, /ntermational Investment Arbitration, 90.
34) J2iLt AMY 0[2i8t |74 MAl= AESHOF SHTh A=t SAIAE {5t MESt 2740] £5 Ahlg MUZE H7 |2 SX2YHEA
OlM Z2[oi =83 += 7| HZO0ICt.
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35) 0] MBHER FHOIA Ei= WA MHOZ KMSE Z0| OfL|2t H-10159| SH=Z MESRICY LSF-KEB Holdings SCA
and others v. Republic of Korea, ICSID Case No. ARB/12/37, Award, para. 65.

36) “There would appear to be no reason why a state—owned enterprise, if it elected to assimilate itself to a private
enterprise rather than a government agency, should not be permitted to make use of the machinery of the
Center, if the government party to the dispute agreed.” Convention on the Settlement of Investment Disputes
between States and Nationals of Other States, Documents Concerning the Origin and the Formulation of the
Convention, Note by the General Counsel transmitted to the Executive Directors dated 19 January 1962, para. 30.
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Abstract

Exploring the Government'’s
Fourfold Role in International Changwan HAN

Partner at Bae, Kim & Lee LLC

|nVGStm ent Tl’ea'tles (changwan.han@bkl.co.kr)

Governments have a variety of roles in relation to investment treaties. They are not only parties to
investment treaties, but also respondent states in investment dispute proceedings, home states of
investors who initiate investment disputes, and subjects of responsibility to their citizens. It is therefore
important to avoid emphasizing only one—sided roles of states or governments in relation to investment
treaties or investment dispute proceedings. Investment treaties began to be concluded actively in
the late 20th century, and their contents have been changing as they have faced various criticisms
and doubts in the early 21st century. In light of this, it is difficult to predict the fate of investment
treaties, let alone achieving the purpose of investment treaties, which is economic development
through investment promotion and protection. In order to effectively utilize investment treaties for the
purpose of economic development, it is necessary to make an effort to understand the various roles
of governments and adjust them appropriately. It is not desirable to unconditionally criticize or praise
investment treaties and investment disputes by emphasizing one role in a narrow—-minded way.

Keywords : Investment Treaty, Investment Dispute, Government, State
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